
FERNANDEZ SETTLEMENT CLASS
AGREEMENT AND RELEASE

A. CONDITIONS OF SETTLEMENT

The paaiies in MARIA FERNANDEZ, et aI. vs. DEPARTMENT OF SOCIAL AND

HEALTH SERVICES, et aI., U.S. District COUli - Eastem Division (Richland), cause number

05-CV-00280-EFS, enter into this Settlement Class Agreement ("Class Agreement") for the

purpose of resolving Class claims brought in the Complaint and any Amended Complaint

regarding the State Defendants' investigation of faal1Ìly home child care providers in Mattawa,

Washington in 200 i and 2002.

B. PARTIES AND DEFINITIONS

1. "Plaintiffs" for purposes of this Class Agreement means the SETTLEMENT

CLASS who are all persons cUlTently or in the future become licensed faaiiily home child care

providers and all limited-English proficient (LEP) persons cunently or in the future become

licensed family home child care providers, and the Settlement Class representatives MARIA

FERNANDEZ, MARIA SOLEDAD CHAVEZ and BERTHA MENDOZA.

2. "State Defendants" for purposes of this Class Agreement means the STATE OF

WASHINGTON, DEPARTMENT OF SOCIAL AND HEALTH SERVICES, DIVISION OF

FRAUD INVESTIGATIONS (DFI), the DEPARTMENT OF EARLY LEARNING the

successor agency to DSHS for licensing family home child care providers, and ROBIN

ARNOLD-WILLIAMS, KENNITH HARDEN and JOHN BUMFORD in their official

capacities. "State Defendants" for purposes of this Class Agreement also includes any of these

agencies or officials' successor(s).
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3. "Settlement Class counsel" means Columbia Legal Services (CLS), by and

through their attomeys, D. Ty Duhamel and Joachim Monison.

4. "SEIU 925" is the Service Employees Intemational Union that represents family

home child care providers pursuant to a collective bargaining agreement.

C. TERMS OF AGREEMENT

i. The parties agree that the Court has jurisdiction over this Class Agreement until

the requirements contained in Section C.5.h and C.6 are met.

2. This Class Agreement constitutes the entire agreement of the parties with respect

to the subject matter contained herein. No agreements, representations, oral statements,

understandings, or courses of conduct, which are not expressly set forth in this Class Agreement,

shall be implied or wil be binding upon the parties unless made in writing and signed by the

parties hereto. This Class Agreement may not be modified, amended, or enlarged except by a

writing executed by the parties, or by court order.

3. For and in consideration of the terms in this Class Agreement, Plaintiffs hereby

release and forever discharge the STATE DEFENDANTS ITom any and all present or possible

claims and causes of action for declaratory, injunctive or equitable relief of any nature whatsoever

arising out of occunences or events described in the Complaint and any Amended Complaint filed

by the Settlement Class aaid their representatives herein against the State Defendants, in the lawsuit

MARIA FERNANDEZ, et aI., vs. DEPARTMENT OF SOCIAL AND HEALTH SERVICES, et.

aI., Thurston County Superior COUli, cause of action number 05-2-00700-9, transfened on May 02,

2005, to the U.S. District Court - Westem District (Tacoma), cause of action number CV05-5299-

RBL transfened on September 1, 2005, to the U. S. District Court - Eastem District (Richland),

under cause of action number CV05-00280-EFS.
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4. The parties agree that MARIA FERNANDEZ, MARIA SOLEDAD CHAVEZ,

and BERTHA MENDOZA shall not receive monetary remuneration for acting as Settlement

Class representatives. The parties acknowledge, however, that these individually named

plaintiffs shall each receive the sum of forty-five thousand dollars ($45,000.00) from the separate

settlement of their individual claims against the State Defendants. The parties further agree that

Settement Class counsel shall receive the unsegregated sum of three hundred and fifty thousand

dollars ($350,000.00) from the settlement amount agreed to in the individually-named plaintiffs'

settlement agreement as attomey fees and costs for work performed in this individual and class

litigation.

5. DSHS agrees to adopt changes to the DFI Investigator Manual instructing DFI

investigators that when investigating members of the Plaintiff Settlement Class in their capacity

as family home child care providers:

a) DFI investigators shall not enter a family home child care provider's home absent

consent, court order, or a wanant;

b) unless there is an applicable court order or wanant, DFI investigators wil mail a

family home entry letter (incorporated herein as Attachment A) to the family

home child care provider prior to going to the home to seek consent to enter the

provider's home, not less than 5 or more than 35 days prior to going to the home.

DFI agrees to translate the home entry letter as referenced in Attachment A into

Spanish, and that the Spanish version wil follow the English version on the same

page, or on the back side of the document;
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c) DFI investigators shall only inspect and/or copy a family home child care

providers' records in a reasonable location within the licensed space chosen by

the provider, during the family home child care provider's business hours;

d) DFI investigators shall obtain original records only by consent, wanant, or cOUli

order and retum the original records within 60 days unless DFI is authorized

pursuant to a wan'ant or court order to retain the originals, or consent to retain the

originals is given by the family home child care provider. If consent to remove

originals is required and given by the provider, the investigator shall have the

provider sign the inventory log fonn affirming that consent was given as

identified in paragraph (e) below and, if requested, DFI wil provide the family

home child care provider with a copy of any original records removed when

consent was required, and wil provide copies within fourteen (14) days after

removal;

e) DFI investigators shall follow chain of custody procedures by creating an

inventory log identifying the category and timeframe of original records being

removed when removing original records ITom a family home child care provider.

DFI wil use an inventory log fonn similar to DEL fonn 10-390, except for any

necessary changes to form 10-390 to reflect DFI case reference infomiation. If

the provider requests a copy of the inventory log, the investigator shall provide a

copy within five (5) business days;

f) DFI investigators shall inquire about immigration status or social security

numbers only if required by state or federal law, and only of the family home

child care provider and their employees;
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g) DFI shall not issue administrative subpoenas to family home child care providers

unless the law is changed, because DEL cunently lacks legal authority to issue

administrative subpoenas to Plaintiffs in their capacity as family home child care

providers outside of the administrative hearing process under the Administrative

Procedures Act-RCW 34.05. If legal authority to issue administrative subpoenas

to family home child care providers is given to DEL by the legislature, DFI

investigators shall receive additional subpoena training so that subpoenas are not

issued as judicial wanants, unless authorized by law or court order;

h) DFI staff shall be instructed verbally and in writing of changes a through g above

and ofDSHS management's expectation that these steps shall be followed by DFI

investigators when interacting with family home child care providers, within 60

days of the final resolution of all other contingencies in this agreement. Changes

a through g shall be incorporated into the DFI Investigator Manual within 60 days

of the final resolution of all contingencies in this Agreement, or as soon thereafter

as possible given the procedural requirements imposed on DSHS to make chaaiges

to the DFI Investigator ManuaL

6. DEL agrees that it shall adopt as final rules the amendments to WAC 170-296-

0020, WAC 170-296-0450, and WAC 170-296-0520 issued for expedited rulemaking on August

2, 2007 under WSR 07-17-004. Nothing in this agreement shall limit DEL from subsequently

modifying or amending the final rules. Any such modification or amendment would be subject

to the state Administrative Procedure Act, RCW 34.05, and negotiated rulemaking process with

SEIU 925.
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7. DEL agrees to send a Notice to cunent Settlement Class members regarding this

Agreement in English and in Spanish. Settlement Class counsel shall post the Class Notice in

English and in Spanish, and in other languages, on CLS' website. Settlement Class counsel shall

provide the Spanish translation of the Notice. The Notice is attached and incorporated herein as

Attachment "B". The parties agree to jointly prepare the Notice of this Agreement. Settlement

Class counsel shall initiate the first draft of the proposed Notice. The Notice, after being

approved by the Court, shall be sent, at DEL's expense, to all cunently licensed Settlement Class

members at the address cunently on-file with DEL.

8. All rulings and judgments declaring Washington state statutes (RCW

74.15.030(7), RCW 74.15.080, and RCW 4.24.350(2)) and Washington Administrative Code

regulations (WAC 388-296-0450 and WAC 388-296-0520)) unconstitutional shall be vacated.

Specifically, those rulings are located at Docket Numbers 289, 511, 518, and 745. State

Defendants shall initiate the first draft of the pleadings and the parties shall jointly request the

Federal District Court to vacate the rulings and judgments declaring these Washington state

statutes and Washington Administrative Code regulations unconstitutionaL This Settlement shall

be contingent upon the District Court entering an order vacating these rulings. If the Federal

District Court declines to enter an order vacating these rulings, this Class Agreement is null and

void.

9. The Plaintiffs, through their Settlement Class representatives, agree to execute a

Stipulated Order voluntarily dismissing with prejudice and without costs or fees to either party,

all Settlement Class claims for declaratory, injunctive or equitable relief pursuant to the

provisions of paragraph 22 below.
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10. The undersigned counsel for the Plaintiffs affinn that the tenns of this Class

Agreement have been completely read and fully disclosed, understood, and voluntarily accepted

by the Plaintiffs, for the purpose of making a full compromise, and settlement of any and all

declaratory, injunctive or equitable claims, disputed or otherwise, against the State Defendants.

The undersigned counsel further declare and affirm they have been given full authority by their

clients to enter into this Class Agreement on behalf of the Plaintiffs.

11. The parties participated and had an equal opportunity to participate in drafting

and/or approval of drafting of this Class Agreement. No ambiguity shall be construed against

any party based upon a claim that the party drafted the ambiguous language. The parties

represent and affirm that they have full power and authority to enter into this Class Agreement

and to cany out all actions required ofthem to the extent allowed by law.

12. The Plaintiffs acknowledge that this Class Agreement is entered into without any

admission ofliability by the State Defendants. Regarding the tenns in paragraphs C.5.a. through

C.5.h., this Class Agreement is not to be construed as an admission by the State Defendants that

they are legally required to engage in the tasks, or are prohibited from engaging in the tasks

described therein, except as required under the tenns of those paragraphs and this Class

Agreement. Regarding the terms in paragraph C.5.f., this Class Agreement is not to be construed

as an admission by the Plaintiffs, that State Defendants are legally required to make future

inquiries about Plaintiffs' or their employees' immigration status or social security numbers, nor

is it to be construed as an admission by the State Defendants that they are not legally required to

make future inquiries about Plaintiffs' or their employees' immigration status or social security

numbers.
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13. This Class Agreement includes settlement of all Plaintiffs' claims for injunctive,

declaratory, or equitable relief, attomeys' fees and costs.

14. This Class Agreement contains all of the tenns agreed to by the paaiies for full

and complete settlement and resolution of the Class claims identified this lawsuit.

15. Should disputes arise regarding this Class Agreement, the dispute shall be

interpreted and enforced according to the laws of the state of Washington and any applicable

federal law.

16. This Class Agreement does not violate any federal or state statute, rule,

regulation, or known common law. However, any provision found to be invalid or in violation

of any statute, rule, regulation, or common law shall be considered null and void, with the

remaining provisions remaining in full force and effect.

17. The parties agree that any subsequent change in state or federal law contrary to

the terms of this Class Agreement shall be controllng, and the term(s) in this Class Agreement

that is contrary to a subsequent change in the law shall become null and void.

18. In order to maintain confidentiality, the existing protective order shall remain in

effect. The protective order dictates the handling and retum of confidential materials. (Ct. Rec.

507).

19. This is a final, conclusive, and complete release of all unknown and

unanticipated claims for declaratory, injunctive, or equitable relief arising out of the occunences

or events constituting the basis for this lawsuit-MARIA FERNANDEZ, et aI. vs.

DEPARTMENT OF SOCIAL AND HEALTH SERVICES, et aI., U.S. District Court - Eastem

Division (Richland), cause number 05-CV -00280-EFS, as well as all other declaratory,

injunctive, or equitable relief claims now known or disclosed through this lawsuit and asserted
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against the State Defendants. The Plaintiffs' release under this Class Agreement is not a release

of claims based on occunences or events, if any, that arise after the date this Class Agreement

becomes finaL

20. The parties represent that this Class Agreement is fair, reasonable and adequate,

and should be approved under Fed. R. Civ. Pro. 23(e). The parties shall file a Joint Motion under

this rule for Tentative Approval of this Class Agreement and for approval of the Notice to the

Settlement Class of its tenns. The paries shall also file a Joint Motion for Final Approval of the

Class Agreement at the Faimess Hearing. Settlement Class counsel shall prepare draft pleadings

in support of both motions.

21. The parties consent to seek entry of this Class Agreement as a Temporary Order

of the COUli that shall expire after the terms in paragraphs C.5.h and C.6 are met. This Class

Agreement shall be contingent upon the Federal District Court entering an order adopting this

Class Agreement as a Temporary Order that shall expire after the tenns in paragraphs C.5.h and

C.6 are met. If the Federal District COUli declines to enter this Agreement as a Temporary Order

of the Court that expires after the terms in paragraphs C.5.h and C.6 are met, this Class

Agreement is null and void.

22. When the requirements in paragraphs C.5.h and C.6 are satisfied, and there is no

pending dispute regarding this Class Agreement, the Settlement Class representatives agree to

execute a Stipulated Order voluntarily dismissing with prejudice and without costs or fees to

either party, all Settlement Class claims in the Complaint and any Amended Complaint within 10

days of confirmation that paragraphs C.5.h and C.6 have been met. If a dispute(s) is pending at

the time the requirements in paragraphs C.5.h and C.6 are satisfied, Plaintiffs agree to execute

this Stipulated Order as soon as the dispute(s) is resolved.
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23. In bringing the injunctive and equitable claims identified in this lawsuit on behalf

of the Settlement Class, the Settlement Class representatives agree that they did not and do not

seek or purport to toll the statute of limitations for damages claims, if any, of any Settlement

Class member or other person. The nine individually-named plaintiffs identified in this lawsuit,

and also represented by Settlement Class counsel, did bring damages claims in this lawsuit only

on behalf of themselves, and these claims have been settled by separate agreement of the parties.

24. In the event that Settlement Class counsel identifies specific areas of alleged non-

compliance with this Class Agreement, the parties shall attempt to resolve the issues as follows:

a) If Plaintiffs believe the State Defendants are not complying with this Class

Agreement, Plaintiffs shall provide them, by and through counsel of record, with prompt written

notice so that they may review the alleged non-compliance;

b) If there is disagreement regarding the alleged non-compliance, in order to resolve

the alleged non-compliance the parties may exchange documents, drafts and/or other written

communications;

c) If the alleged non-compliance is not resolved through the exchange of written

documents, Plaintiffs may request an infonnal meeting with the State Defendants' designees to

discuss the alleged non-compliance;

d) In the event Plaintiffs request an infonnal meeting, the parties shan, in good faith,

attempt to resolve the alleged non-compliance;

e) If a resolution cannot be reached by the parties, either party may request that the

parties attend formal mediation to resolve the alleged non-compliance. Mediation is not

mandatory.

10

Case 2:04-cv-00192-EFS      Document 801-2       Filed 05/19/2008



f) If, after participating in a) through d) above in good faith, a resolution is not

reached, Plaintiffs may, during the period that this Class Agreement is a Temporary Order of the

Court as described in paragraph 21, file a motion seeking to enforce the tenns of the Class

Agreement with the Federal District Court. Settlement Class counsel shan provide the State

Defendants' counsel 30 days' notice of such action.

g) The parties agree that neither party waives any claims or defenses if a party seeks

judicial resolution of a dispute regarding this Class Agreement.

h) At all times relating to any dispute regarding this Class Agreement, and any

motions filed pursuant to this section, the paiiies shall bear their own attomeys fees and costs.

DA TED this day of ,2008.

COLUMBIA LEGAL SERVICES ROBERT M. MCKENNA
Attomey General

D. T AMEL #10848
JOACHIM MORRISON #23094
Columbia Legal Services
Attomeys for Plaintiffs

CARRIE L. BASRA W, #20253
MICHAEL LYNCH #10913
ANN ESSKO, #15472
Assistant Attomeys General
Attomeys for Defendants

II

II

II

II

II

II
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ORDER

The Court reviewed the Motion to approve the Class Agreement, and all attachments

thereto, and the pleadings and documents on file. Being fully advised, and based on the Class

Agreement described above, the Motion for preliminary approval is GRANTED. In the event

the Class Agreement is approved following the Faimess Hearing, the Court wil enter an order of

final approval of this Class Agreement, and pursuant to paragraph 21, an order approving the

Class Agreement as a Temporary Order that shall expire as an Order after the tenns of

paragraphs C.5.h, C.6, and 22 have been met. When this Class Agreement expires as a

Temporary Order, this Court shall not have continuing jurisdiction over this Class Agreement.

SO ORDERED THIS DAY OF 2008.

EDWARD F. SHEA
United States District Court Judge

Presented by:

COLUMBIA LEGAL SERVICES ROBERT M. MCKENNA
Attorney General

. L AMEL #10848
JOACHIM MORRISON #23094
Columbia Legal Services
Attomeys for Plaintiffs

L. BASHAW, #20253
MICHAEL LYNCH #10913
ANN ESSKO, #15472
Assistant Attomeys General
Attomeys for Defendants
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